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Rio Vista 401(k) Trust 

 
 

The Employer hereby establishes or restates the Rio Vista 401(k) Trust, pursuant to the following terms and conditions. The 

Trustee accepts the Trust hereby created and agrees to perform the obligations this Trust imposes on the Trustee. 
 

 

ARTICLE I 
DEFINITIONS 

 

1.01 Plan. This Trust is associated with the following plan: Rio Vista 401(k) Plan (“the Plan”) which is intended to be 
qualified under Code §401(a). All of the definitions of the Plan are incorporated into this Trust by reference.  All “Section” 

references in this Trust are to provisions of the Trust and not to Provisions of the Plan, unless otherwise clearly indicated.  
The Trustee may rely upon the terms of the Plan, including identification of the Named Fiduciary and Plan Administrator, as 
well as any documents relating to the Plan provided by the Employer, Named Fiduciary, or Plan Administrator, until such 

time as the Trustee receives a replacement document or a revocation of the prior document. 
 
1.02 Trustee.  Trustee means the person or persons who as Trustee, Insurer, or Custodian execute the Trust, or any 

successor in office who in writing accepts the position. Such signature shall indicate the capacity in which the person is 
agreeing to serve, either as Discretionary Trustee, Directed Trustee, Insurer, or Custodian.  The Trustee is identified in Article 

4. References to Trustee do not include a Special Trustee (as described in Section 2.06), unless the context requires 
otherwise.  If the Plan is funded totally by insurance contracts, the Insurer shall be the Trustee and shall have all powers of a 
Custodian hereunder.  If the sponsor is a bank, savings and loan, trust company, credit union or similar institution, a person or 

entity other than the sponsor (or its affiliates or subsidiaries) may not serve as Trustee without the written consent of the pre-
approved plan sponsor. 
 

1.03 Custodian.  The Employer may appoint a custodian of the Plan assets. A Custodian has the same powers, rights and 
duties as a Directed Trustee hereunder. Any reference in the Plan to a Trustee also is a reference to a Custodian unless the 

context of the Plan indicates otherwise. A limitation of the Trustee's liability by Plan provision also acts as a limitation of the 
Custodian's liability. The Custodian will be protected from any liability with respect to actions taken pursuant to the direc tion 
of the Trustee, Plan Administrator, the Employer, an Investment Manager, a named Fiduciary or other third party with 

authority to provide direction to the Custodian. It is not intended under this agreement that a Custodian have any duties or 
obligations that would cause it to become a fiduciary as that term is defined pursuant to ERISA. The resignation or removal 
of the Custodian shall be made in accordance with the terms of this document.  Notwithstanding the foregoing, if a Custodian 

is a bank which, under its governing state law, does not possess trust powers, then Sections 2.01(A), (C) as it relates to 
common trust funds or collective investment funds, (D), (E), (G), and (J), and Section 3.08 do not apply and the Custodian 

only has the power and the authority to exercise the remaining powers under Section 2.01 and to perform the dut ies under 
Section 2.05. 
 

1.04 Trust Fund. The Trust Fund means and includes all property of every kind acquired by the Plan and held by the 
Trust, other than incidental benefit insurance contracts. The Trust Fund is intended to be a qualified trust under Code § 
501(a); all contributions so received, together with the income therefrom and any other increment thereon, shall be held, 

invested, reinvested and administered by the Trustee pursuant to the terms of this agreement. All right, title and interest in 
and to the assets of the Trust Fund shall be at all times, vested exclusively in the Trustee. Only assets actually received by 

Trustee will become part of the Trust Fund.  Plan Sponsor acknowledges and agrees that it is responsible for effectuating the 
transfer of any assets held by a prior trustee or custodian to Trustee.  All assets so received, together with the income there 
from and any other increment thereon, shall be held by Trustee pursuant to the terms of this agreement without distinction 

between principal and income and without liability for the payment of interest thereon. The Trustee shall have only such 
duties with respect to the Plan as are set forth in this agreement. 
 

1.05 Effective Date.  The Trust is effective on the Effective Date of the Plan. To the extent the Plan has operated under a 
prior trust agreement (including one incorporated into the Plan document), this document amends and restates the Trust 

effective as of the later of the date it is executed or when the Trustee receives assets. 
 
1.06 Employer.  The Employer means the Employer named in the Plan.  By an appendix to this Trust, the Employer may 

provide that any and all powers of the Employer hereunder may be exercised by the Named Fiduciary specified in the Plan.  
 
 

ARTICLE II 
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TRUSTEE POWERS AND DUTIES 

 
2.01 Discretionary Trustee Powers.  A Discretionary Trustee has full discretion and authority with regard to the 
investment of the Trust Fund, except as to a Plan asset: (i) properly under the control or the direction of an Inv estment 

Manager, ancillary trustee or other Plan fiduciary; (ii) subject to proper Employer or Named Fiduciary direction of 
investment; or (iii) subject to proper Participant or Beneficiary direction of investment. The exercise of any investment 

discretion hereunder shall be consistent with the funding policy determined by the Employer.  Any such policy shall be 
consistent with the objectives of this Plan and with the requirements of Title I of the Act.    The Discretionary Trustee is 
authorized and empowered, but not by way of limitation, with the following powers: 

 
(A) General Powers. To invest and reinvest the Trust Fund and to keep the Trust Fund invested without 
distinction between principal and income and in such securities or property, real or personal, wherever situated, as 

the Trustee shall deem advisable, including, but not limited to: any time deposits, or savings accounts, common or 
preferred stocks, open end or closed end mutual funds (including proprietary funds), put and call options traded on a 

national exchange, United States retirement plan bonds, corporate bonds, debentures, convertible debentures, 
commercial paper, U.S. Treasury bills, U.S. Treasury notes and other direct or indirect obligations of the United 
States Government or its agencies, improved or unimproved real estate situated in the United States, limited 

partnerships, insurance contracts of any type, mortgages, notes or other property of any kind, real or personal, to buy 
or sell options on common stock on a nationally recognized exchange with or without holding the underlying 
common stock, to open and to maintain margin accounts, to engage in short sales, to buy and sell commodities, 

commodity options and contracts for the future delivery of commodities, and to make any other inv estments the 
Trustee deems appropriate.  In making such investments, the Trustee shall not be restricted to securities or other 

property of the character expressly authorized by the applicable law for trust investments; however, the Trustee shall 
give due regard to any limitations imposed by the Code or the Act, so that at all times this Plan may qualify as a 
qualified Plan and Trust. The Trustee shall discharge its duties with respect to the Plan solely in the interest of the 

Participants and Beneficiaries and with the care, skill, prudence, and diligence under the circumstances then 
prevailing that a prudent person acting in a like capacity and familiar with such matters would use in the conduct of 
an enterprise of a like character and with like aims. 

 
(B) Liquidity. To retain in cash so much of the Trust Fund as it may deem advisable to satisfy liquidity needs 

of the Plan and to deposit any cash held in the Trust Fund in a bank or other institutional account at reasonable 
interest or without interest if the Trustee determines that such deposits are reasonable or necessary to facilitate a 
Plan transaction or for other purposes, but consistent with the Trustee's duties under Section 2.05. 

 
(C) Trustee’s Common/Collective Funds. To invest, if the Trustee is a bank or similar financial institution 
supervised by the United States or by any State, in any type of deposit of the Trustee (or of a bank related to the 

Trustee within the meaning of Code §414(b)) at a reasonable rate of interest or in a common trust fund, as described 
in Code §584, or in a collective investment fund (including a group trust described in Section 3.08), the provisions 

of which govern the investment of such assets and which the Plan incorporates by this reference, which the Trustee 
(or its affiliate, as defined in Code §1504) maintains exclusively for the collective investment of money contributed 
by the bank (or the affiliate) in its capacity as Trustee and which conforms to the rules of the Comptroller of the 

Currency, as applicable. 
 
(D) Real/Personal Property. To manage, sell, contract to sell, grant options to purchase, convey, exchange, 

transfer, abandon, improve, repair, insure, lease for any term even though commencing in the future or extending 
beyond the term of the Trust, and otherwise deal with all property, real or personal, in such manner, for such 

considerations and on such terms and conditions as the Trustee decides. 
 
(E) Borrowing. To borrow or raise money for the purposes of the Plan in such amount, and upon such terms 

and conditions, as the Trustee shall deem advisable; and for any sum so borrowed, to issue a promissory note as 
Trustee, and to secure the repayment thereof by pledging all, or any part, of the Trust Fund. No person lending 
money to the Trust shall be bound to see to the application of the money lent or to inquire into the validity, 

expediency, or propriety of any borrowing. 
 

(F) Claims. To compromise, contest, arbitrate or abandon claims and demands affecting the investment of 
Trust assets, in the Trustee's discretion. However, nothing in this paragraph requires a Participant or Beneficiary to 
arbitrate any claim under the Plan. 
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(G) Voting, Tender, Exercise. To have with respect to the Trust all of the rights of an individual owner, 

including the power to exercise any and all voting rights associated with Trust assets, including any stocks, bonds, or 
other securities; to give general or special proxies or powers of attorney with or without power of substitution; to 
exercise any conversion privileges, subscription rights or other options, and to make any payments incidental 

thereto; to oppose, or to consent to, or otherwise participate in, corporate reorganizations or other changes affecting 
corporate securities, and to delegate discretionary powers, and to pay any assessments or charges in connection 

therewith; and generally to exercise any of the powers of an owner with respect to stocks, bonds, securities, or other 
property. 
 

(H) Mineral rights. To lease for oil, gas and other mineral purposes and to create mineral severances by grant 
or reservation; to pool or unitize interests in oil, gas and other minerals; and to enter into operating agreements and 
to execute division and transfer orders. 

 
(I) Annuities or other Contracts. To apply for and procure from the Insurer as an investment of the Trust 

Fund any annuity or other Contracts (on the life of any Participant, or in the case of a profit sharing plan (including a 
401(k) Plan), on the life of any person in whom a Participant has an insurable interest, or on the joint  lives of a 
Participant and any person in whom the Participant has an insurable interest) as the Plan Administrator shall deem 

proper; to exercise, at any time or from time to time, whatever rights and privileges may be granted under such 
annuity, or other Contracts; to collect, receive, and settle for the proceeds of all such annuity, or other Contracts as 
and when entitled to do so under the provisions thereof. 

 
(J) Title. To hold any securities or other property in the name of the Trustee or its nominee, with depositories 

or agent depositories or in another form as it may deem best, with or without disclosing the trust relationship. 
However, any securities held in a nominee or street name must be held on behalf of the Plan by: (a) a bank or trust 
company that is subject to supervision by the United States, any State, or a nominee of such bank or trust company; 

(b) a broker or dealer registered under the Securities Exchange Act of 1934 or a nominee of such broker or dealer; or 
(c) a clearing agency as defined in Securities Exchange Act of 1934, Section 3(a)(23), or its nominee. 
 

(K) Hold Pending Dispute Resolution. To retain any funds or property subject to any dispute without liability 
for the payment of interest, and to decline to make payment or delivery of the funds or property until a court of 

competent jurisdiction makes final adjudication. 
 
(L) Litigation. To settle, compromise, or submit to arbitration (provided such arbitration does not apply to 

Participants or Beneficiaries) any claims, debts, or damages due or owing to or from the Plan, to commence or 
defend suits or legal or administrative proceedings, and to represent the Plan in all suits and legal and administrative 
proceedings.   

 
The Trustee shall have no obligation to undertake, defend or continue to maintain any action or proceeding arising in 

connection with the Trust, unless and until the Employer requests the Trustee to do so and agrees in writing to indemnify the 
Trustee against the Trustee's costs, expenses and liabilities (including, without limitation, attorneys' fees and expenses) 
relating thereto, to be primarily liable for such payment and to make periodic payments in respect of such fees and expenses 

during the course of such proceedings.  If the Employer thereafter does not pay such costs, expenses and liabilities in a 
reasonably timely manner, the Trustee shall discontinue participation in such action or proceeding, and charge the assets of 
the Trust Fund to the extent sufficient for any unpaid fees and expenses. 

 
(M) Investment Policy. To adopt and to amend from time to time, an investment policy consistent with the 

Plan's funding policy. 
 
(N) Bank.  The Trustee may employ a bank or trust company pursuant to the terms of its usual and customary 

bank agency agreement, under which the duties of such bank or trust company shall be of a custodial, clerical and 
record keeping nature. 
 

(O) Pooling Assets.  To pool all or any of the Trust Fund, from time to time, with assets belonging to any other 
qualified employee pension benefit trust created by the Employer or any related or affiliated Employer, and to 

commingle such assets and make joint or common investments and carry joint accounts on behalf of this Plan and 
Trust and such other trust or trusts, allocating undivided shares or interests in such investments or accounts or any 
pooled assets of the two or more trusts in accordance with their respective interests. 
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(P) Catch All. To perform any and all other acts which in the Trustee's judgment are necessary or appropriate 

for the proper and advantageous management, investment and distribution of the Trust. 
 
2.02 Directed Trustee.  Except as otherwise provided herein, a Directed Trustee has all of the same powers as a 

Discretionary Trustee in Section 2.01 except that the Directed Trustee only may exercise such powers pursuant to a proper 
written direction. A "proper written direction" means the written direction of a Plan fiduciary or of a Participant or 

Beneficiary with authority over the Trust asset which is the subject of the direction. Written direction may be given 
electronically.  The Employer and the Directed Trustee may, in writing, limit the powers of the Directed Trustee to any 
combination of powers listed within Section 2.01. The party which has the authority to manage and control the investment of 

the Plan assets shall discharge its duties with respect to the Plan solely in the interest of the Participants and Beneficiaries and 
with the care, skill, prudence, and diligence under the circumstances then prevailing that a prudent person acting in a like 
capacity and familiar with such matters would use in the conduct of an enterprise of a like character and with like aims. The 

Employer, in adopting this Trust, acknowledges and agrees: 
 

(A) No Discretion. The Directed Trustee does not have any discretion as to the investment or the reinvestment 
of the Trust Fund and the Directed Trustee is acting solely as a directed fiduciary as to the assets comprising the 
Trust Fund, to the extent that the Directed Trustee has the authority to act upon such assets as granted by the 

Employer. 
 
(B) No Review or Recommendations.  The Directed Trustee does not have any duty to review or to make 

recommendations regarding investments made pursuant to a proper written direction. 
 

(C) No Action Without Direction. The Directed Trustee must retain any investment obtained upon a proper 
written direction until receipt of another proper written direction to dispose of such investment. 
 

(D) No Liability for Following Orders. The Directed Trustee is not liable in any manner or for any reason for 
making, retaining or disposing of any investment pursuant to any proper written direction. 
 

(E) Indemnity. The Employer will indemnify, defend and hold the Directed Trustee harmless from any 
damages, costs or expenses, including reasonable attorneys' fees, which the Directed Trustee may incur as a result of 

any claim asserted against the Directed Trustee or the Trust arising out of the Directed Trustee's compliance with 
any proper written direction. 

 

2.03 Agents.  The Trustee may employ and pay from the Trust Fund reasonable compensation to agents, attorneys, 
accountants and other persons to advise the Trustee as in its opinion may be necessary. The Trustee reasonably may delegate 
to any agent, attorney, accountant or other person selected by it any power or duty vested in it by the Plan, to the extent that 

such delegation of power or duty is allowed under ERISA, and the Trustee may act reasonably or refrain from acting on the 
advice or opinion of any agent, attorney, accountant or other person so selected. 

 
2.04 Orphaned Plan.  If the Trustee determines that the Employer has abandoned the Plan, the Trustee (if qualified to so 
act) may appoint itself as a Qualified Termination Administrator ("QTA"), as defined in Department of Labor guidance, for 

purposes of terminating the Plan and distributing all Plan Accounts. As a QTA, the Trustee may undertake all authorized acts 
to wind up the Plan, including causing the Trust to pay from Trust assets to the QTA and to other service providers a 
reasonable fee for services rendered. A Directed Trustee may serve as a QTA without regard to the receipt of proper written 

direction. 
 

2.05 Duties.   The Trustee agrees to perform the responsibilities expressly imposed on it hereunder.  The Employer and 
the Trustee intend that nothing shall be construed to require the Trustee to perform any responsibility or function that it h as 
no express authority to perform under this agreement. The Trustee agrees to the following duties: 

 
(A) ERISA. If ERISA applies to the Plan and to the extent that ERISA so requires, to act: (a) solely in the 
interest of Participants and Beneficiaries for the exclusive purposes of providing benefits under the Plan and 

defraying the reasonable expenses of Plan administration; (b) with the care, skill, prudence and diligence under the 
circumstances then prevailing as would a prudent person acting in a like capacity and familiar with such matters; (c) 

by diversifying Trust investments so as to minimize the risk of large losses unless not prudent under the 
circumstances to do so; and (d) in accordance with the Plan to the extent that the Plan is consistent with ERISA. 
 

(B) Investment Policy.  To coordinate its investment policy with Plan financial needs as communicated to it by 
the Plan Administrator. 
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(C) Trust Accounting. To furnish to the Employer and to the Plan Administrator an annual statement of 
account showing the condition of the Trust Fund and all investments, receipts, disbursements and other transactions 
effected by the Trustee during the Plan Year covered by the statement, including the net income, or loss, of the Trust 

Fund, the gains, or losses, realized by the Trust Fund upon sales or other disposition of the assets, and the increase, 
or decrease, in the value of the Trust Fund, stating the assets of the Trust held at the end of the Plan Year. Such 

statements are conclusive on all persons, including the Employer and the Plan Administrator, except as to any act or 
transaction concerning which the Employer or the Plan Administrator files with the Trustee written exceptions or 
objections within 45 days after the receipt of the statements or for which ERISA authorizes a longer period within 

which to object. The Trustee also may agree with the Employer or Plan Administrator to  provide the information 
described in this paragraph more frequently than annually. Nothing contained in this Section shall deprive the 
Trustee of any right to have its accounts judicially settled if the Trustee so desires. To the extent permitted by law, 

but subject to any express provision of applicable law as may be in effect from time to time to the contrary, no 
person other than the Plan Administrator or Employer may require an accounting or bring any action against the 

Trustee with respect to the assets of the Trust or its actions as Trustee. 
 
(D) Trust Valuation. To the extent directed by the terms of the Plan, the Plan Administrator, or the Named 

Fiduciary, to report the value the Trust Fund and as applicable, the value of the Trust assets within each Participant 
or Beneficiary Account provided, however, the Trustee reserves the right to notify the Plan Administrator or Named 
Fiduciary of any non-marketable securities or other property held under the Trust without a readily-determinable 

value, and such securities or other property shall be valued as determined by the Plan Administrator or Named 
Fiduciary or other fiduciary (but not the Trustee) at least annually. However, if the Trustee is a Directed Trustee (as 

defined in this document) the Named Fiduciary will value the assets and will provide the valuation to the Trustee, 
unless the Trustee and the Named Fiduciary agree that the Trustee will conduct the valuation. The Trustee may 
reasonably rely on any valuation the Named Fiduciary conducts and provides. 

 
(E) Distributions. To credit and distribute the Trust Fund as the Plan Administrator directs. The Trustee is not 
obliged to inquire as to whether any payee or distributee is entitled to any payment or whether the distribution is 

proper or within the terms of the Plan, or as to the manner of making any payment or distribution. The Trustee is 
accountable only to the Plan Administrator for any payment or distribution made by it in good faith on the direction 

of the Plan Administrator. The Trustee must promptly notify the Plan Administrator of any unclaimed Plan payment 
or distribution and then dispose of the distribution in accordance with the Plan Administrator's direction , including 
any processes or limitations enumerated in the Plan document. The Trustee shall be released and discharged from all 

further accountability or liability respecting such assets of the Trust, shall be fully protected in making payments out 
of the assets of the Trust in accordance with such written directions, and shall have no responsibility to see to the 
application of such payments or to ascertain whether such directions comply with the provisions of the Plan   

 
(F) Fees/Expenses. To pay from the Trust Fund all reasonable Plan fees and expenses, and if applicable to 

allocate the fees and expenses to Plan Accounts, both as the Plan Administrator directs. Any fee or expense that the 
Employer pays, directly or indirectly, is not an Employer contribution to the Plan, provided the fee or the expense 
relates to the ordinary and necessary administration of the Trust Fund. 

 
(G) Loans. To make loans to a Participant or to a Beneficiary in accordance with the Plan Administrator's 
direction and the terms of the Plan. 

 
(H) Records/Statements.  To keep the Trustee's Plan records open to the inspection of the Plan Administrator 

and the Employer at all reasonable times and to permit the review or audit of such records from time to time by any 
person or persons as the Employer or Plan Administrator may specify in writing. The Trustee must furnish the Plan 
Administrator with whatever information relating to the Trust Fund the Plan Administrator considers necessary to 

perform its duties as Plan Administrator. 
 
(I) Tax Returns. To file all information and tax returns required of the Trustee. 

 
(J) Incapacity. To follow the direction of the Plan Administrator with regard to distributions to any Participant 

or Beneficiary whom the Plan Administrator has determined to be incapacitated (such as physical or mental 
incapacity, or age as defined by the Plan). The Trustee also will provide any reasonable information and take any 
reasonable action that the Plan Administrator requests relating to a determination of incapacity or otherwise 

pertaining to the administration of the Account of any incapacitated person. The Trustee has no duty or liability with 
regard to such distributions except to follow the instructions of the Plan Administrator. 
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(K) Bond. To provide a bond for the faithful performance of its duties as Trustee under the Trust to the extent 
required by ERISA. 
 

(L) Contributions.  To receive, take and hold any contributions paid to the Trustee by the Employer in cash or, 
in the case of a profit sharing plan, such other property as may be acceptable to the Trustee. All contributions so 

received together with the income therefrom and any other increment thereon shall be held managed and 
administered by the Trustee pursuant to the terms of this Trust without distinction between principal and income and 
without liability for the payment of interest thereon. 

 
Notwithstanding the foregoing, the Trustee agrees to perform the responsibilities expressly imposed on it.  The 
Employer and the Trustee intend that nothing shall be construed to require the Trustee to perform any responsibility 

or function that it has no express authority to perform under this agreement. 
 

2.06 Duty to Collect Employer Contributions. 
 

(A) Duty. A discretionary Trustee has the duty to collect Employer contributions, including, but not limited to, 

elective deferrals, except to the extent such duty is limited by the Employer or as provided in paragraph (B).  A 
Directed Trustee does not have the duty to collect employer contributions and the Employer represents and warrants 
that it either has responsibility as a "named fiduciary" (as defined in ERISA §402(a)(2)) or has properly delegated 

the responsibility to a Plan fiduciary, other than the Directed Trustee, for determining the correctness, amount and 
timing of contributions and for the collection of contributions. This duty is effective no sooner than the later of the 

date the Employer signs this Agreement or the date the Trustee or Special Trustee executes either this Agreement or 
otherwise accepts its responsibilities under the Agreement.  
 

(B) Special Trustee.  If a Special Trustee has been appointed, the Special Trustee will have the duty to collect 
Employer Contributions, working with the highest-ranking officer of the Employer in the case of resignation or 
removal until another Trustee is appointed.  This is the sole duty of the Special Trustee, acting in that capacity. No 

other Trustee has any duty to ensure that the contributions received comply with the provisions of the Plan or is 
obliged to collect any contributions from the Employer. No Trustee, other than the Special Trustee, is obliged to 

ensure that funds deposited are deposited according to the provisions of the Plan. The Special Trustee will either 
execute the Trust Agreement or a form accepting its position and agreeing to its obligations hereunder. The Special 
Trustee may perform any and all acts which in the Special Trustee's judgment are necessary or appropriate for the 

proper and advantageous discharge of its responsibilities. 
 
(C) Standards. In determining how to discharge any duty to collect contributions, a Trustee, Special Trustee or 

other Named Fiduciary of the Plan should weigh the value of the Plan assets involved, the likelihood of a successful 
recovery, and the expenses expected to be incurred. Among other factors, a Trustee, Special Trustee or other Named 

Fiduciary of the Plan may take into account the Employer's solvency in deciding whether to expend Plan assets to 
pursue a claim. 

 

ARTICLE III 
ADMINISTRATIVE PROVISIONS 

 

3.01 Co-fiduciary Liability. Each fiduciary under the Trust is responsible solely for his/her or its own acts or omissions. 
A fiduciary does not have any liability for another fiduciary's breach of fiduciary responsibility with respect to the Trust 

unless the fiduciary: (a) participates knowingly in or undertakes to conceal the breach; (b) has actual knowledge of the breach 
and fails to take reasonable remedial action to remedy the breach; or (c) through failure to perform his/her or its own specific 
fiduciary responsibilities that give rise to fiduciary status, the fiduciary has enabled the other fiduciary to commit a breach of 

the latter's fiduciary responsibility. 
 
3.02 Limitation of Liability.  

 
(A) Apportionment of duties. The Named Fiduciary, the Trustee(s) and any properly appointed Investment 

Manager may execute a written agreement as a part of this Plan delineating the duties, responsibilities and liabilities 
of the Investment Manager or Trustee(s) with respect to any part of the Trust Fund under the control of the 
Investment Manager or the Trustee(s). 
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(B) Investment Manager.  The Trustee is not liable for the acts or omissions of any Investment Manager the 

Named Fiduciary may appoint, nor is the Trustee under any obligation to invest or otherwise to manage any asset of 
the Trust Fund which is subject to the management of a properly appointed Investment Manager. If investment of 
the Plan assets is to be directed in whole or in part by an Investment Manager, the Trustee shall be under no duty or 

obligation to review any investment to be acquired, held or disposed of pursuant to such directions nor to make any 
recommendations with respect to the disposition or retention of any such investment.  The Trustee shall have no 

liability or responsibility for acting or not acting pursuant to the direction of, or failing to act in the absence of any 
direction from, the Investment Manager. 
 

(C) Other Fiduciaries. The Trustee is not liable for the acts or omissions of any ancillary trustee or 
independent fiduciary properly appointed under Section 3.06. However, if a Discretionary Trustee, pursuant to the 
delegation described in Section 3.06, appoints an ancillary trustee, the Discretionary Trustee is responsible for the 

periodic review of the ancillary trustee's actions and the ancillary trustee must exercise its delegated authority in 
accordance with the terms of the Plan and in a manner consistent with ERISA. 

 
(D) Indemnity. To the extent permitted by the Code and ERISA, the Employer agrees to indemnify and hold 
harmless the Trustee against any and all claims, losses, damages, expenses and liabilities the Trustee may incur in 

the exercise and performance of the Trustee's powers and duties hereunder, unless the same are judicially 
determined to be due to gross negligence or willful misconduct; including, but not limited to, attorney’s fees in 
expenses covered.  This provision applies whether or not the Trustee has resigned or has been removed. 

 
(E) Receipt of Assets.  The Trustee shall have no duty or responsibility to inquire as to the propriety of the 

amount, value or type of assets transferred to the Trust, nor to conduct any due diligence with respect to such assets; 
provided, however, that such assets are otherwise eligible to be held by the Trustee under the terms of th e Plan. 
 

(F) Insurer. The Trustee (other than an Insurer acting as Trustee) shall not be responsible for the validity of the 
provisions under an insurance contract issued to the Plan or for the failure or refusal by the Insurer to provide 
benefits under such contract. The Trustee is also not responsible for any action or failure to act by the Insurer or any 

other person which results in the delay of a payment under the contract or which renders the contract invalid or 
unenforceable in whole or in part. 

 
(G) Direction. If the Trustee shall be directed by a Participant (pursuant to Plan authorized procedures), the 
Employer, or an Investment Manager or other agent appointed by the Employer with respect to the investment of 

any or all Plan assets, the Trustee shall have no liability with respect to the investment of such assets, but shall be 
responsible only to execute such investment instructions as so directed. In addition, if the investment of Plan assets 
is to be directed by Participants, the Plan Administrator, Employer or other designated Named Fiduciary shall be 

solely responsible for the Plan satisfying the various criteria set forth in Department of Labor Regulation 
§2550.404c-1 for qualification as an “ERISA Section 404(c) Plan.”   

 
 

(1) Reliance.  The Trustee shall be entitled to rely fully on the written (or other form acceptable to the 

Plan Administrator and the Trustee, including but not limited to, voice recorded) instructions of a 
Participant (pursuant to the Plan procedures), the Employer, or any fiduciary or nonfiduciary agent of the 
Employer, in the discharge of such duties, and shall not be liable for any loss or other liability resulting 

from such direction (or lack of direction) of the investment of any part of the Plan assets. 
 

(2) Delegation.  The Trustee may delegate the duty of executing such instructions to any nonfiduciary 
agent, which may be an affiliate of the Trustee or any Plan representative. 

 

(3) Refusal.  The Trustee may refuse to comply with any direction from the Participant in the event 
the Trustee, in its sole and absolute discretion, deems such direction improper by virtue of applicable law. 
The Trustee shall not be responsible or liable for any loss or expense that may result from the Trustee's 

refusal or failure to comply with any direction from the Participant. 
 

(4) Costs.  Any costs and expenses related to compliance with the Participant's directions shall be 
borne by the Participant's Directed Account, unless paid by the Employer. 

 

(5) Collectibles.  Notwithstanding anything herein above to the contrary, the Trustee shall not invest 
any portion of a Participant's Directed Account in "collectibles" within the meaning of Code §408(m). 
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3.03 Multiple Trustees. An Employer may appoint one or more Trustees to perform duties in Section 2.01 for specified 
assets in the Plan if the Trustees accept such appointment.  Multiple Trustees may consist of financial institutions or 
individuals in any combination at the election of the Employer. If multiple parties act as Trustee over specified assets in the 

Plan, the power or duties of the Trustee shall be interpreted as applying to each such Trustee only with respect to the assets of 
the Trust Fund for which such Trustee is the Trustee. Each Trustee shall have no responsibility for, or liability with respec t 

to, any of the Trust Fund other than the assets for which it serves as Trustee. 
(A) Majority Decisions. If more than two persons act as Trustee, a decision of the majority of such persons 
controls with respect to any decision regarding the administration or the investment of the Trust Fund or of any 

portion of the Trust Fund with respect to which such persons jointly act as Trustee. Except as provided in paragraph 
(B), the Trustees jointly will manage and control the assets of the Trust Fund (or those Trust assets as to which they 
act as Trustee). 

 
(B) Multiple Institutional Trustees. If there is more than one Trustee which is a financial institution, each 

Trustee shall be the Trustee only with respect to those assets specifically deposited by the Employer in the Trust 
Fund for which such Trustee is the Trustee. References in the Trust to the responsibilities, power or duties of the 
Trustee shall be interpreted as applying to each such Trustee only with respect to the assets of the Trust Fund for 

which such Trustee is the Trustee. Each Trustee shall have no responsibility for, or liability with respect to, any of 
the Trust Fund other than the assets for which it serves as Trustee. 
 

(C) Allocation.  Multiple Trustees may allocate among themselves specific responsibilities or obligations or 
may authorize one or more of them, either individually or in concert, to exercise any or all of the powers granted to 

the Trustee, or to perform any or all of the duties assigned to the Trustee under this Trust. 
 
(D) Signature. The signature of only one Trustee is necessary to effect any transaction on behalf of the Trust 

(or as to those Trust assets as to which the signatory acts as Trustee). 
 
3.04 Trustee Fees and Expenses . A Trustee will receive reasonable compensation and reimbursement for reasonable 

Trust expenses (including counsel fees) actually incurred as Trustee, as set forth in the Trustee’s fee schedule (if the Trustee 
has such a schedule), or as may be agreed upon from time to time by the Employer and the Trustee. No person who is 

receiving full pay from the Employer may receive compensation (except for reimbursement of Plan expenses) for services as 
Trustee. As the Plan Administrator or Employer directs, such fees and expenses will be paid by the Employer, or the Trustee 
will charge the Trust for the fees or expenses. If, within a reasonable time after a Plan related fee or expense is incurred (or if 

within the time specified in any agreement between the Plan and the Trustee regarding payment of a fee or expense) the Plan 
Administrator does not communicate the Employer's decision regarding payment or if the Employer does not pay the fee or 
expense, the Trustee may charge the Trust for such reasonable fees and expenses as are not settlor expenses. All taxes of any 

kind whatsoever that may be levied or assessed under existing or future laws upon, or in respect of, the Trust Fund or the 
income thereof, shall be paid from the Trust Fund. 

 
3.05 Third Party Reliance. A person dealing with the Trustee is not obligated to see to the proper application of any 
money paid or property delivered to the Trustee, or to inquire whether the Trustee has acted pursuant to any of the terms of 

the Plan. Each person dealing with the Trustee may act upon any notice, request or representation in writing by the Trustee, 
or by the Trustee's duly authorized agent, and is not liable to any person in so acting. The certificate of the Trustee that it is 
acting in accordance with the Plan is conclusive in favor of any person relying on the certificate. 

 
3.06 Appointment of Ancillary Trustee or Independent Fiduciary 

 
(A) Appointment. The Employer or Named Fiduciary, in writing, may appoint any qualified person in any 
state to act as ancillary trustee with respect to a designated portion of the Trust Fund, subject to any consent required 

under the Plan. An ancillary trustee must acknowledge in writing its acceptance of the terms and conditions of its 
appointment as ancillary trustee and its fiduciary status under ERISA. 
 

(B) Powers.  The ancillary trustee has the rights, powers, duties and discretion as the Employer may delegate, 
subject to any limitations or directions specified in the agreement appointing the ancillary trustee and to the terms of 

the Plan or of ERISA. The Employer may delegate its responsibilities under this Section 3.06 to a Discretionary 
Trustee (subject to the acceptance by such Discretionary Trustee of that delegation), but the Employer may not 
delegate its responsibilities to a Directed Trustee. The investment powers delegated to the ancillary trustee may 

include any investment powers available under Section 2.01. The delegated investment powers may include the right 
to invest any portion of the assets of the Trust Fund in a common trust fund, as described in Code §584, or in any 
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collective investment fund, the provisions of which govern the investment of such assets and which the Plan 

incorporates by this reference, but only if the ancillary trustee is a bank or similar financial institution supervised by 
the United States or by a state and the ancillary trustee (or its affiliate, as defined in Code §1504) maintains the 
common trust fund or collective investment fund exclusively for the collective investment of money contributed by 

the ancillary trustee (or its affiliate) in a trustee capacity and which conforms to the rules of the Comptroller of the 
Currency, as applicable. The Employer also may appoint as an ancillary trustee, the trustee of any group trust fund 

designated for investment pursuant to the provisions of Section 3.08. 
 
(C) Resignation/Removal. The ancillary trustee may resign its position and the Employer may remove an 

ancillary trustee as provided in Section 3.07 regarding resignation and removal of the Trustee. In the event of such 
resignation or removal, the Employer may appoint another ancillary trustee or may return the assets to the control 
and management of the Trustee. 

 
(D) Independent Fiduciary. If the DOL requires engagement of an independent fiduciary to have control or 

management of all or a portion of the Trust Fund, the Employer will appoint such independent fiduciary, as directed 
by the DOL. The independent fiduciary will have the duties, responsibilities and powers prescribed by the DOL and 
will exercise those duties, responsibilities and powers in accordance with the terms, restrictions and conditions 

established by the DOL and, to the extent not inconsistent with ERISA, the terms of the Plan. The independent 
fiduciary must accept its appointment in writing and must acknowledge its status as a fiduciary of the Plan. 

 

3.07 Resignation and Removal. The following provisions relate to Trustee resignation and removal and to appointment 
of a successor.  They apply to a Special Trustee as well as a Trustee. 

 
(A) Resignation. The Trustee may resign its position by giving written notice to the Named Fiduciary and to 
the Plan Administrator. The Trustee's notice must specify the effective date of the Trustee's resignation, which date 

must be at least 30 days following the date of the Trustee's notice, unless the Named Fiduciary consents in writing to 
shorter notice. 

 

(B) Removal. The Employer or Named Fiduciary may remove a Trustee by giving written notice to the 
affected party. The Employer's notice must specify the effective date of removal which date must be at least 30 days 

following the date of the Employer's notice, except where the Employer reasonably determines a shorter notice 
period or immediate removal is necessary to protect Plan assets. 
 

(C) Successor Appointment. In the event of the resignation or the removal of a Trustee, where no other 
Trustee continues to serve, the Employer must appoint a successor Trustee if it intends to continue the Plan. If two 
or more persons hold the position of Trustee, in the event of the removal of one such person, during any period the 

selection of a replacement is pending, or during any period such person is unable to serve for any reason, the 
remaining person or persons shall have full authority to act under the terms of the Plan as Trustee. 

 
(1) Default Successor Trustee.  Except as provided in subparagraph (2) below, if the Employer fails 
to appoint a successor Trustee as of the effective date of the Trustee resignation or removal and no other 

Trustee remains, the Trustee will treat the Employer as having appointed itself as Trustee and as having 
filed the Employer's acceptance of appointment as successor Trustee with the former Trustee. If state law 
prohibits the Employer from serving as successor Trustee, the appointed successor Trustee is the president 

of a corporate Employer, the managing partner of a partnership Employer, the managing member of a 
limited liability company Employer, the sole proprietor of a proprietorship Employer, or in the case of any 

other entity type, such other person with title and responsibilities similar to the foregoing. 
 

(2) Default Custodian.  If the Employer fails to appoint a successor Custodian as of the effective date 

of Custodian resignation or removal, the Trustee will direct the investment of Plan assets held by the 
former Custodian. 

  

(D) Acceptance. Each successor Trustee succeeds its predecessor Trustee by accepting in writing its 
appointment as successor Trustee and by filing the acceptance with the former Trustee and the Plan Administrator. 

For this purpose, the successor Trustee's execution of this Trust constitutes the Trustee's acceptance of its 
appointment as successor Trustee. The successor Trustee will also execute such other documents, if any, as the Plan 
Administrator may reasonably require in connection therewith. 
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(E) Outgoing Trustee. The resigning or removed Trustee, upon receipt of acceptance in writing of the Trust by 

the successor Trustee, must execute all documents and must perform all acts necessary to vest the title to Plan assets 
of record in any successor Trustee. In addition, to the extent reasonably necessary for the ongoing administra tion of 
the Plan, at the request of the Plan Administrator and the successor Trustee, the resigning or removed Trustee must 

transfer records, provide information and otherwise cooperate in effecting the change of Trustees. Such resigning or 
removed Trustee is authorized to reserve such sum of money (and for that purpose to liquidate such property as may 

be necessary to produce such sum) for payment of all proper expenses and charges against the assets of the Trust 
including reasonable expenses in connection with such resignation or removal, and any balance of such reserve 
remaining after the payment of such charges shall be paid over to the successor Trustee.  Whenever any Trustee 

hereunder ceases to serve as such, the Trustee shall furnish to the Employer and Plan Administrator a written 
statement of account with respect to the portion of the Plan Year during which the individual or entity served as 
Trustee. This statement shall be either (i) included as part of the annual statement of account for the Plan Year or (ii) 

set forth in a special statement. Any such special statement of account should be rendered to the Employer no later 
than the due date of the annual statement of account for the Plan Year. The procedures set forth in Section 2.05 for 

the approval by the Employer of annual statements of account shall apply to any special statement of account 
rendered hereunder and approval by the Employer of any such special statement in the manner provided in Section 
2.05 shall have the same effect upon the statement as the Employer's approval of an annual statement of account.  

 
(F) Successor Powers. Each successor Trustee has and enjoys all of the powers, both discretionary and 
ministerial, conferred under the Plan upon its predecessor. 

 
(G) No Liability for Predecessor or Successor. A successor Trustee is not personally liable for any act or 

failure to act of any predecessor Trustee, except as required under ERISA. With the approval of the Employer and 
the Plan Administrator, a successor Trustee, with respect to the Plan, may accept the account rendered and the 
property delivered to it by a predecessor Trustee without liability. No Trustee shall be required to investigate, or be 

responsible for, any acts or omissions occurring before it became, or after it ceased to be, Trustee. 
 

3.08 Investment in Group Trust Fund. The Employer specifically authorizes a Directed Trustee, as directed, or a 

Discretionary Trustee to invest all or any portion of the assets comprising the Trust Fund in any group trust fund which at t he 
time of the investment provides for the pooling of the assets of plans qualified under Code §401(a), including a group trust 

fund that also permits the pooling of qualified plan assets with assets of an individual retirement account that is exempt from 
taxation under Code §408(e), assets of an eligible governmental plan under Code §457(b) that is exempt from taxation under 
Code §457(g), assets of a custodial account under Code §403(b)(7) or a retirement income account under Code §403(b)(9), or 

assets of a governmental plan under Code §401(a)(24). This authorization applies solely to a group trust fund exempt from 
taxation under Code §501(a) and the trust agreement of which satisfies the requirements of Rev. Rul. 81 100 (as modified and 
clarified by Rev. Rul. 2004-67, Rev. Rul. 2011-1, and Rev. Rul. 2014-24), or any successor thereto. The provisions of the 

group trust fund agreement, as amended from time to time, are by this reference incorporated within this Plan and Trust. The 
provisions of the group trust fund will govern any investment of Plan assets in that fund. To comply with Code §4975(d)(8) 

as to any group trust fund maintained by a disqualified person, including the Trustee, the following provisions apply: (a) a 
Discretionary Trustee or a Directed Trustee may invest in any such fund at the direction of the Named Fiduciary who is 
independent of the Trustee and the Trustee's affiliates; (b) a Discretionary Trustee or a Directed Trustee (the latter as 

directed) may invest in any such fund which the Employer specifies in the Adoption Agreement to the Plan or in an appendix 
thereto; and (c) notwithstanding (a) and (b) a Discretionary Trustee may invest in its own funds as described in Section 
2.01(C).  The Employer may attach an appendix to this Trust to specify the group trust funds in which the assets of the Trust 

Fund may be invested.  If so, investments in group trust funds shall be limited to the group trust funds so specified. 
 

3.09 Combining Trusts. At the Employer's direction, the Trustee, for collective investment purposes, may combine into 
one trust fund the Trust created under this Plan with the trust created under any other qualified retirement plan the Employe r 
maintains. However, the Trustee must maintain separate records of account for the assets of each Trust in order to reflect 

properly each Participant's Account Balance under the qualified plans in which he/she is a participant. 
 
3.10 Amendment/Substitution.  The Employer may, at any time and from time to time, amend or restate the Trust or 

any of its provisions.  Any Trust amendment (a) must not conflict with any other provisions of the Plan (except as expressly 
are intended to override an existing Trust provision); and (b) must not cause the Plan to violate Code §401(a). The Trustee 

must execute or consent in writing to any amendment. 
 
3.11 Electronic Communication.  Any communication, notice, direction, or other writing in connection with the Trust 

may be given electronically, under reasonable commercial procedures satisfactory to the Trustee. 
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3.12 Governing Law.  The law of the state in which the corporate trustee is located will determine all questions arising 

with respect to the provisions of the Trust.  
 
3.13 Reliance on Counsel.  The Trustee may consult with legal counsel (who may be of counsel to the Employer) 

concerning any question which may arise with reference to its duties under this Trust Agreement and the opinion of such 
counsel shall be full and complete protection to the Trustee in respect to any action taken or suffered by the Trustee in good 

faith and in accordance with the opinion of such counsel. 
 
3.14 Termination.   This Trust Agreement and the Trust created hereby may be terminated at any time by the Employer, 

and upon such termination, the assets of the Trust shall be paid out by the Trustee as and when directed by the Plan 
Administrator pursuant to the terms of the Plan and this Trust.  When the assets of the Trust have been applied or distributed 
as provided herein, the Trustee shall be released and discharged from all further accountability or liability respecting the 

assets of the Trust (or that part of the assets so applied or distributed if the Trust is terminated only in part) or any part thereof 
so applied or distributed and shall not be responsible in any way or to any person for the further disposition of the assets of 

the Trust (or that part of the assets so applied or distributed, if the Trust is terminated only in part) or any part thereof so 
applied or distributed. 
 

ARTICLE IV 
TRUSTEE/CUSTODIAN 

 

The Trustee (and Custodian, if applicable), by executing this Trust, hereby accepts its position and agrees to all of the 
obligations, responsibilities and duties imposed upon the Trustee (or Custodian) under the Trust. 

 
The persons or entities are acting as Trustee (and Custodian, if applicable) hereunder, as defined in this agreement, are listed 
in the attached Appendix. 

 
 
 

|S1|_______________________________________________                              |D1|________________________________ 
         EMPLOYER              DATE SIGNED 

 
 
 

     Great-West Trust Company, LLC 
 

      
      _______________________________________________       ____June 29, 2021__________ 
 TRUSTEE DATE SIGNED 
 

 

 

 

 

 
APPENDIX  

TRUSTEES, AND DUTIES 
 

Great-West Trust Company, LLC 

Directed Trustee 
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